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OVERVIEW 
 
Background and History 

Prior to 2002, medical reimbursement plans using carryover accounts were of limited popularity, partly because 
of uncertainty about their tax treatment. In 2002, IRS guidance established a safe harbor allowing unused 
amounts to carry over from year to year without becoming subject to federal tax and essentially created the 
vehicle we now know as a health reimbursement arrangement (HRA). Since then, HRAs have become much 
more common. There is no specific Code section governing HRAs, but the IRS has confirmed their tax-favored 
treatment under the general principles of Code §§105 and 106.  

In 2010, healthcare reform added a variety of requirements for group health plans (including HRAs). 
Importantly, employers were not allowed to use HRAs to reimburse employees for the cost of individual health 
insurance, and most employees had to be covered by a group health plan to receive reimbursement from an 
HRA.   

In 2016, Congress passed legislation that created Qualified Small Employer Health Reimbursement 
Arrangements (QSEHRAs). QSEHRAs share some basic design features with other HRAs, but they allow 
reimbursement of individual health coverage premiums and are available only to small employers who do not 
offer traditional group health plan coverage to employees. 

 
Some HRA Basics 

In its most basic form, an HRA is an employer-funded arrangement that reimburses employees for certain 
medical care expenses incurred by employees and their spouses and dependents. Typically, an employer creates 
HRA accounts for each participating employee and then reimburses the employee for qualified medical expenses 
up to an amount defined in the plan.  

HRAs are set up as notional (i.e. unfunded) accounts. This means that there is never any money actually held in 
a specific employer or employee account. Rather, the employer uses its general funds to reimburse the employee 
for eligible expenses as defined by the plan.   

Important HRA rules include the following: 

• An HRA must be paid for solely by the employer and may not be provided through a salary reduction 
election or under a Code §125 cafeteria plan.  
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• A traditional HRA is typically paired with a high-deductible medical plan, although it can be offered on 
a stand-alone basis in limited cases, such as a retiree HRA, limited scope HRA (reimbursing only 
dental or vision expenses), or the new Excepted Benefit HRA (EBHRA) discussed below.  

• An HRA can be designed so that unused reimbursement in one plan year can be carried over into 
subsequent plan years.  

• HRA claims must be substantiated based on IRS rules before they can be reimbursed. 

 
Introduction of ICHRAs 

In June 2019, the IRS, DOL, and HHS (the Agencies) jointly issued regulations that expand the permitted use 
of HRAs. The regulations bring significant changes to the HRA rules by establishing two new types of HRAs – 
Individual Coverage HRAs (ICHRAs) and excepted benefit HRAs (EBHRAs). Effective beginning January 1, 
2020: 

• ICHRAs allow employers of all sizes, not just small employers, to provide tax-free funding to 
employees, and to their spouses and dependents, that can be used to purchase individual health 
insurance policies (including Medicare) or to reimburse other §213(d) qualifying medical expenses. An 
employer can design the HRA to reimburse only premiums, to reimburse only specific qualifying 
medical expenses, or to combine the two options.  

• EBHRAs allow employers of all sizes to offer a stand-alone HRA alongside a traditional group health 
plan to reimburse all §213(d) expenses except for insurance premiums. An EBHRA can be offered only 
to employees who are also eligible for the employer’s group medical plan, and it is limited to a $1,800 
maximum annual benefit. 

This guide is designed to assist stakeholders in understanding ICHRA-related rules and regulations.  

ICHRA – General Requirements 
An ICHRA must meet several requirements. 

• Participants must be enrolled in individual health coverage or Medicare; 
• Participants must provide annual and ongoing substantiation of enrollment in individual health 

coverage or Medicare; 
• Eligibility and reimbursement levels must comply with rules for specified “classes” of employees; 
• Employees offered the ICHRA cannot also be offered a traditional group medical plan; 
• Participants must be able to opt out of and waive any future reimbursements; and 
• A notice must be provided upon initial eligibility and annually thereafter. 

Each of these requirements is discussed in further detail below. 
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Enrollment in individual health coverage or Medicare.  

The ICHRA is required to be “integrated” with individual health coverage or Medicare. This means that all 
individuals (including spouses and dependents) must be enrolled in individual health coverage or Medicare and 
provide proof of that coverage to participate in the ICHRA.  

Individual health coverage includes coverage purchased through a public Exchange, coverage purchased directly 
from an insurance carrier outside the Exchange, and coverage sold through a private exchange. 

• It includes student health insurance, catastrophic coverage, grandmothered coverage, and 
grandfathered coverage.  

• It does NOT include short-term, limited-duration insurance; coverage that consists solely of excepted 
benefits; TRICARE; or coverage purchased through a healthcare sharing ministry. 

Medicare coverage must be Medicare Part A and B or Part C. 

Example 1: An ICHRA is offered to an employee and his spouse. The employee is enrolled in Medicare, and the 
spouse is enrolled in individual health coverage through a public Exchange. The employee may submit 
qualifying medical expenses for himself or his spouse for reimbursement by the ICHRA because the employee 
and spouse are enrolled in individual health coverage or Medicare. 

Example 2: An ICHRA is offered to an employee, his spouse, and his two children. The employee is enrolled in 
Medicare; the spouse and children are enrolled in a group health plan through the spouse’s employer. The 
employee could submit qualifying medical expenses for himself for reimbursement by the ICHRA, but not 
expenses incurred by the spouse or children who are not enrolled in individual health coverage or Medicare. 

Substantiation of individual health coverage or Medicare. 

Before allowing enrollment in the ICHRA or providing reimbursement for premiums or other qualifying medical 
expenses, the plan (or the employer) must obtain substantiation of enrollment in individual health coverage or 
Medicare from any employees, spouses, or dependents requesting enrollment or reimbursement. There is an 
annual substantiation requirement that applies prior to enrollment in the ICHRA, and an ongoing 
substantiation requirement that applies each time reimbursement is requested. In other words, participants 
must confirm enrollment in individual health coverage or Medicare annually, and each time a request is made 
for ICHRA reimbursement. 
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Annual Substantiation Ongoing Substantiation 
Prior to initial enrollment in the ICHRA, or prior to 
enrollment via open enrollment, the plan must verify 
that employees, spouses, and dependents enrolling in 
the ICHRA are, or will be, enrolled in individual 
health coverage or Medicare during the plan year. 
This verification must occur no later than the first 
day of ICHRA enrollment or coverage.*  

Prior to any reimbursement from the ICHRA, the 
individual requesting reimbursement must provide 
verification that the individual was enrolled in 
individual health coverage or Medicare for the month 
during which the expense(s) were incurred. 

*There is an exception for when a new dependent’s coverage is added retroactively (e.g. due to the birth of a 
child) so long as verification is provided prior to any medical expenses being reimbursed. 

Plans have some flexibility in determining what type of substantiation will be accepted to prove enrollment in 
individual health coverage or Medicare. The following is a list of acceptable methods for annual or ongoing 
substantiation of individual health coverage or Medicare (not meant to be exhaustive):  

• A document from a third party (likely the insurance carrier or Exchange) such as an insurance card, a 
completed application with plan selection, or an explanation of benefits.  

• A list bill from an insurance carrier showing all covered individuals. 
• Electronic substantiation – e.g. debit card technology. 
• Direct payment of the insurance premiums. 
• An attestation stating that the employee and a spouse and dependent(s) are, or will be, enrolled in 

individual health coverage or Medicare, the date coverage began or will begin, and the name of the 
provider of the coverage. 

Although the plan could require third party verification, simply collecting an attestation of enrollment or 
coverage from participants is adequate. The agencies have provided a model attestation form that may be used 
for both annual and ongoing substantiation. It can be found here – 
https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-regulations/rules-and-regulations/completed-
rulemaking/1210-AB87/individual-coverage-model-attestation.pdf. 

Substantiation of qualifying medical expenses other than premiums. 

If ICHRA reimbursement is requested for qualifying medical expenses other than premiums, appropriate third-
party verification of such expenses should be provided along with certification that the expense has not 
otherwise been reimbursed and that the individual will not seek reimbursement for the expense from any other 
plan. This matches the requirements for reimbursement given under other types of HRAs. Ongoing 
substantiation of continued enrollment in individual health coverage or Medicare can be satisfied by collecting a 
written attestation from the participant on the same form used for requesting reimbursement.  
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Eligibility and reimbursement levels must be managed by “classes” of employees. 

If the ICHRA is not being offered to all employees, it must be offered to all employees within a specified class, 
and generally on the same terms. Only the following classes (or combination of classes) may be used:  

• Full-time employees (as defined under §105(h) or §4980H);  
• Part-time employees (as defined under §105(h) or §4980H); 
• Seasonal employees (as defined under §105(h) or §4980H); 
• Salaried workers; 
• Non-salaried workers (e.g. hourly workers); 
• Employees working in the same geographic location (insurance rating area, state, or multi-state 

region); 
• Employees covered by a collective bargaining agreement; 
• Employees who have not satisfied a waiting period; 
• Non-resident aliens with no U.S.-based income; or 
• Temporary employees of staffing firms (common law employees of the staffing firm). 

Any group of employees formed by combining two or more of these classes is permitted, and classes can be 
defined separately for each entity within a controlled group or affiliated service group. 

 
 
Although the general rule is that the ICHRA must be offered on the same terms to all employees within a 
specified class, there is a bit of flexibility to vary the dollar amount based on age (up to three times more for 
older employees than for younger employees) or by the number of dependents eligible for reimbursement. 
Individual health coverage premiums vary by age, so it may make sense for employers to make a larger amount 
of reimbursement available to older employees. In addition, the employer may be willing to make a larger 
amount available to those employees who choose to enroll their spouses and dependents.  

Acceptable 
Offerings

•ICHRA offered to all employees with 30+ hours/week
•ICHRA offered to all full-time, hourly employees
•ICHRA offered to all full-time employees working in MN

Unacceptable 
Offerings

•ICHRA offered solely to Medicare-eligible employees
•ICHRA offered to full-time employees working 30–39 hours/week
•ICHRA offered to non-management
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Keep in mind, non-employees (e.g. independent contractors, owners, board members, directors) cannot 
participate in employer-sponsored benefits on the same tax-favored basis as employees, and therefore they 
generally cannot participate in an ICHRA. 

Employees offered the ICHRA cannot also be offered a traditional group medical plan. 

Those employees offered an ICHRA cannot also be offered a traditional group medical plan by the same 
employer. Said differently, employees cannot be given a choice between the traditional group medical plan and 
the ICHRA. If the ICHRA is offered within a class (as specified above), none of the employees within that class 
may also be eligible for the employer’s traditional group medical plan, if any. 

If an employer offers a traditional group medical plan to some employees and an ICHRA to other employees, it 
may be necessary to consider minimum class size rules if an employer uses any of the following classes for 
determining who is eligible for the ICHRA: full-time, part-time, salaried, non-salaried, or geographic location (if 
the location is smaller than a state). The minimum class size rules indicate that a minimum number of 
employees must be eligible for the ICHRA if the ICHRA is offered to employees who are full-time, part-time, 
salaried, non-salaried, or in a geographic location smaller than a state (e.g. offering within only a specific rating 
area). See the minimum class requirements in the table below. 

Employer Size Minimum Class Size  

<100 employees 10 employees 

100–200 employees 10% of total employees 

>200 employees 20 employees 

  
There is a special transition relief rule to help employers transition into offering an ICHRA. Within a specified 
class, employers may offer the ICHRA only to new hires after a particular date (any time after January 1, 2020) 
while allowing existing employees to continue on the traditional group medical plan.  

Participants must be able to opt out of coverage and waive future reimbursement.  

The ICHRA is considered minimum essential coverage (MEC). Any individual who enrolls in an ICHRA is then 
ineligible for a premium tax credit (PTC) when purchasing individual health insurance through a public 
Exchange. This is true no matter what amount of reimbursement is available via the ICHRA. Therefore, eligible 
participants must be given the option of opting out of ICHRA coverage and waiving any future reimbursements 
to preserve PTC eligibility when applicable.  
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An annual notice must be provided to eligible individuals.  

Employees who are eligible to participate in an ICHRA must be provided with a notice at least 90 days before 
the beginning of each plan year, or, for those who become eligible later, no later than the employee’s effective 
date of coverage. The notice is meant to help individuals understand the coverage available via the ICHRA and 
how the ICHRA may impact eligibility for a PTC toward coverage through a public Exchange.  

A model notice provided by the agencies can be found here – https://www.dol.gov/sites/dolgov/files/ebsa/laws-
and-regulations/rules-and-regulations/completed-rulemaking/1210-AB87/individual-coverage-model-notice.pdf. 
The model notice provides basic information about how the ICHRA affects eligibility for a PTC toward public 
Exchange coverage. It also provides general information about how to obtain individual health coverage and 
enrollment time frames. The notice should be tailored to indicate who is eligible for the ICHRA, the maximum 
dollar amount available, substantiation requirements for participation, and what expenses qualify for 
reimbursement. 

Employer Mandate (§4980H) Considerations 
Applicable large employers (ALEs) – employers with 50 or more full-time equivalents (FTEs) – are required to 
offer coverage to full-time employees and their dependents in order to avoid potential penalties under §4980H. 
The ICHRA can be designed to meet these requirements, and therefore is an option not only for small 
employers, but for ALEs as well. 

§4980H(a) – Minimum Essential Coverage (MEC) 

If  §4980H(a) requirements are to be met, MEC must be offered to at least 95% (or all but 5, if greater) of full-
time employees and their dependent children. An ICHRA will always be considered an offer of MEC for 
purposes of satisfying §4980H(a) requirements. There is no minimum amount an employer must make available 
via the ICHRA for it to be an offer of MEC to full-time employees and their dependents. So, for example, an 
employer could make $10/month available via the ICHRA and meet §4980H(a) offer of coverage requirements. 

§4980H(b) – Affordability and Minimum Value 

To avoid employer liability under §4980H(b), an ALE must offer coverage that provides minimum value (60% or 
better actuarial value) and is considered affordable. An ICHRA that is “affordable” will automatically be 
considered a minimum value offer of coverage for purposes of §4980H(b) so long as the ICHRA is available to 
reimburse individual health coverage and Medicare premiums (not just qualifying medical expenses other than 
premiums). 

For an offer of coverage to be considered affordable, the employee contribution cannot exceed a set percentage 
(9.78% in 2020) of an employee’s household income (or one of the affordability safe harbors – FPL, rate of pay, or 
Form W-2). The affordability of an ICHRA is tied to the lowest cost silver plan available on the public Exchange.  
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If the employee contribution for the ICHRA is affordable based on any of the three affordability safe harbors (i.e. 
FPL, rate of pay, or Form W-2), the offer of an ICHRA will be considered affordable for purposes of satisfying 
§4980H(b) requirements. 

 
 
Individual health coverage premiums vary by an individual’s location and age. This makes it a bit more 
challenging to determine affordability for all full-time employees. To help address this challenge, the proposed 
rules provide the following guidance: 

• Rates by Age – Affordability can be based on the employee’s age on the first day of the plan year, or 
when the employee is first eligible for the ICHRA, to avoid having to make adjustments in accordance 
with age changes during the plan year. 

• Location Safe Harbor – Instead of using the lowest cost plan available where the employee resides, an 
employer can use the cost of the plan at the employee’s primary site of employment. An employee’s 
primary site of employment is the location at which the employer reasonably expects the employee to 
perform services, which may be the employee’s residence if the employee does not have a particular 
assigned office space or a worksite to which to report. 

• Look-Back Month Safe Harbor – An employer with a calendar year plan may use the monthly premium 
for the lowest cost silver plan for January of the prior calendar year. An employer with a non-calendar 
year plan year may use the monthly premium for the affordability plan for January of the current 
calendar year. The agencies have promised to provide employers with access to location-specific lowest 
cost silver plan premium data on a month-by-month basis. 

• Non-Tobacco Rates – As with group health plans, affordability is based on plan premiums applicable to 
non-tobacco users. 

Premium for 
lowest cost 
silver plan

ICHRA monthly 
reimbursement 

amount

ICHRA 
employee 

contribution

FPL
•Employee contribution is ≤ 
9.78% of FPL (approx. 
$101/month or less in 2020)

Rate of Pay
•Hourly: Employee 
contribution is ≤ 9.78% of 
employee’s hourly rate 
multiplied by 130

•Salaried: Employee 
contribution ≤ 9.78% of 
employee’s monthly salary

Form W-2
•Employee contribution is ≤ 
9.78% of employee’s Box-1 
wages



11 

Example: Employee earns $13.00/hour and will have Box 1 wages of $25,000 in 2020. 

• FPL safe harbor: Employee contribution ≤ $101.00/mo. 
• Rate of pay safe harbor: Employee contribution ≤ $165.28/mo. ($13 x 130 x 9.78%) 
• Form W-2 safe harbor: Employee contribution ≤ $203.75/mo. ($25,000 x 9.78% / 12) 

Age Silver Plan Cost 
Required Employer Contribution 

FPL Rate of Pay Form W-2 

25 $232.08 ≥ $131.08 ≥ $66.80 ≥ $28.33 

30 $259.70 ≥ $158.70 ≥ $94.42 ≥ $55.95 

35 $281.75 ≥ $180.75 ≥ $116.47 ≥ $78.00 

40 $292.89 ≥ $191.89 ≥ $127.61 ≥ $89.14 

45 $324.22 ≥ $223.22 ≥ $158.94 ≥ $120.47 

50 $395.93 ≥ $294.93 ≥ $230.65 ≥ $192.18 

55 $495.50 ≥ $394.50 ≥ $330.22 ≥ $291.75 

60 $604.11 ≥ $503.11 ≥ $438.83 ≥ $400.36 

64 $696.24 ≥ $595.25 ≥ $530.96 ≥ $492.49 

 
 
 
Employer Reporting 

An ICHRA is a self-funded group health plan (MEC) that may require coverage reporting by the employer 
exactly as it is required for a self-funded group medical plan. Although the federal individual mandate is no 
longer in effect, employers offering self-funded medical coverage are still required to report who is covered under 
the self-funded plan in Part III of Form 1095-C (for ALEs) or on Form 1095-B (for small employers). In addition, 
some employers may have to report coverage to state governments in states that have put individual mandates 
in place. 

The IRS is requesting comments on how to report ICHRA offers of coverage in Part II of Form 1095-Cs and 
indicates that further guidance will be forthcoming. It is expected that employers will report offer of coverage 
information on Lines 14–16 in a fashion very similar to how offers under a traditional group medical plan are 
reported today. 
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PTC Eligibility 
An individual who purchases coverage via a public Exchange may qualify for a premium tax credit (PTC) to help 
pay the monthly premiums if: 

• The individual is not enrolled in other minimum essential coverage (MEC); 
• The individual is not eligible for employer-sponsored coverage that provides minimum value and is 

affordable; AND 
• The individual has household income of 100–400% of the federal poverty line (FPL). 

ICHRA – Not affordable 

An ICHRA is always considered an offer of MEC. If an employee is offered an ICHRA that is not affordable, the 
employee may choose between the ICHRA and a PTC toward coverage through a public Exchange. It’s not 
possible to take advantage of both. The employee loses eligibility for the PTC upon enrolling in the ICHRA.  

If an employer makes $100 available monthly via an ICHRA, the employee may want to consider whether the 
PTC available via the public Exchange, if any, is more or less than $100/month. If it is less, enrolling in the 
ICHRA may be the better choice; but if more, the employee is probably better off waiving the ICHRA. 

If spouses and dependents are eligible for the ICHRA, the same rules apply for them.  

ICHRA – Affordable 

If an employee is offered an ICHRA that is affordable, the employee is not eligible for a PTC toward coverage 
through a public Exchange, even if the employee waives the ICHRA coverage.  

In addition, if the ICHRA is affordable for the employee, spouses and dependents who are eligible for the 
ICHRA are also disqualified for any PTC toward coverage through a public Exchange. 

ICHRA Reimbursement 
Employers have broad flexibility to set eligibility and annual limits for reimbursement, but only employer 
dollars are involved. Employees cannot contribute to an ICHRA, and it cannot be run through a cafeteria plan. 

Employer Reimbursement Limits 

There is no annual limit on ICHRA reimbursement, so the employer is able to determine how much they are are 
willing to spend annually and set the reimbursement levels accordingly. Although there is no minimum limit 
either, ALEs may want to make enough available via the ICHRA each month to ensure the offer of coverage is 
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considered affordable under §4980H(b). On the other hand, small employers who are not subject to §4980H may 
want to make an unaffordable offer of coverage to preserve PTC eligibility for employees, spouses, and their 
dependents.  

If participants do not incur enough eligible expenses to use up the maximum amount of reimbursement 
available for the year, the employer could keep the money; or the employer could design the ICHRA to allow a 
certain level of carryover from one year to the next, or to allow a spenddown upon a loss of eligibility for the 
ICHRA. 

Eligible Expenses 

Although it is expected that most ICHRAs will provide premium reimbursement (for individual health coverage 
or Medicare), employers can choose how eligible expenses are defined. The ICHRA may be available to 
reimburse premiums, §213(d) qualifying medical expenses other than premiums, or a combination of the two. 
It’s also possible to limit which qualifying medical expenses are eligible for reimbursement (e.g. solely 
prescription drug coverage), but reimbursement cannot be limited only to expenses not covered by Medicare 
(MSP rules). In addition, the ICHRA can be designed to be compatible with an HSA (e.g. available only to 

reimburse premiums or excepted benefits). Participants in an ICHRA could also participate in a health FSA.  

If the ICHRA will reimburse individual health coverage and Medicare premiums, participants could be required 
to pay monthly premiums and then submit them for reimbursement. Alternatively, a debit card could be made 
available, or the ICHRA could be set up to pay the carrier directly. Many employees will owe something for their 
monthly individual health coverage or Medicare premium(s) even if the ICHRA is available for reimbursement 
of premiums because the amount the employer makes available via the ICHRA to reimburse premiums may not 
cover the full monthly cost. Some employers may choose to facilitate payment of the monthly premiums via a 
combination of ICHRA reimbursement and payroll deductions. If the individual health coverage is purchased 
off-Exchange, the employer may permit pre-tax payroll deductions through its cafeteria plan; however, if the 
individual health coverage is purchased through a public Exchange, it would be necessary to collect payroll 
deductions after-tax. 

If the ICHRA will reimburse qualifying medical expenses other than premiums, participants must be required 
to submit proper third-party substantiation before being reimbursed (or, alternatively, follow debit card 
procedures already approved for other types of HRAs and health FSAs). 

Individual Health Coverage – Enrollment Periods 
To participate in an ICHRA and be eligible for reimbursement, individuals must be enrolled in individual health 
coverage or Medicare. Those already enrolled in individual health coverage or Medicare may provide 
substantiation of such coverage. However, those who went without coverage previously, or are enrolled in an 
employer-sponsored group medical plan, may need to obtain individual health coverage. The typical annual 
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open enrollment for individual coverage varies from state to state, but generally runs from approximately 
November 1 through December 15. In addition, a special enrollment period will be available for 60 days for 
those individuals participating in a non-calendar year ICHRA or becoming eligible for an ICHRA outside the 
annual open enrollment window. 

Miscellaneous 
ERISA Considerations 

The ICHRA is a group health plan subject to ERISA plan documentation requirements (e.g. SPD and SBC) and 
Form 5500 filings, depending upon the size of the plan.  

There is a safe harbor for individual health coverage and Medicare integrated with the ICHRA so long as 
certain requirements are met. To avoid having the integrated plans be subject to ERISA, the employer must 
refrain from selecting or endorsing any particular insurance carrier or coverage options, cannot receive any 
financial incentive, and must notify participants annually that the individual health insurance is not subject to 
ERISA. Most importantly, individuals must be permitted to enroll in any qualifying individual health coverage, 
on- or off-Exchange. 

Although coverage purchased via a private exchange could also be integrated with an ICHRA, platforms 
providing only a subset of individual health coverage options will need to be carefully designed in order to meet 
ERISA safe harbor requirements (even if individuals still have the option of finding other individual health 
coverage on their own). For example, it will need to be made very clear to eligible individuals that purchasing 
coverage via the platform is not a requirement for enrollment in the ICHRA. Ideally, a platform is designed to 
either: (i) provide access to all individual health coverage options; or (ii) provide resources for how to access 
individual health coverage options not made available via such platform. 

Benefit Nondiscrimination Considerations 

Benefit nondiscrimination rules restrict the ability to favor highly compensated individuals on a tax-favored 
basis. If plans are found to be discriminatory, highly compensated individuals may end up being taxed on some 
or all of the benefits received under the plan. 

§105(h) nondiscrimination rules – self-funded group health plans 

ICHRAs are subject to §105(h) nondiscrimination rules for self-funded group health plans. Although an ICHRA 
may differentiate amounts available by age on a 3:1 ratio without violating §105(h) rules, and may also 
differentiate contributions based on family size, an offer of ICHRA coverage could still be considered 
discriminatory under §105(h) if, for example, a disproportionate number of older, highly compensated 
individuals take advantage of the maximum ICHRA reimbursement available (which might be more for older 
employees).  
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In addition, employers who choose to offer an ICHRA to some employees while maintaining a self-funded 
traditional group medical plan for another class of employees should be aware that this choice could result in 
the traditional group medical plan’s being considered discriminatory – if the remaining employees eligible for or 
participating in the traditional group medical plan consist of too many highly compensated individuals (HCIs) 
or key employees.   

§125 nondiscrimination rules – cafeteria plan benefits 

An HRA, including an ICHRA, cannot be part of an employer’s cafeteria plan because it can be funded only by 
the employer (and not employees). However, if the ICHRA negatively impacts the number of non-highly 
compensated employees participating in the cafeteria plan because they are no longer eligible to participate in 
the employer’s traditional group medical plan, or if employees are permitted to pay for individual health 
coverage purchased off the public Exchange pre-tax through the employer’s cafeteria plan, discrimination issues 
may arise under §125 nondiscrimination rules. 

COBRA Considerations  

An ICHRA is a group health plan subject to federal COBRA continuation requirements (for employers with 20 
or more employees). An individual who loses eligibility for an ICHRA due to a qualifying event (e.g. termination 
of employment, reduction in hours, a dependent aging out, divorce) must be offered COBRA for the ICHRA. 
Losing ICHRA coverage due to failure to maintain individual coverage is not considered a qualifying event. 

An individual who is offered COBRA for the ICHRA may be required to pay a monthly premium of up to 102%. 
There is very limited guidance as to how to set the COBRA premium for HRAs, but it may not be as simple as 
basing it on whatever balance remains for the plan year. If the ICHRA is available to reimburse premiums, it 
may be reasonable to charge 102% of the monthly amount made available to the individual prior to the 
qualifying event. That will make it extremely unattractive and impractical to elect COBRA continuation for the 
ICHRA, but this does not change the fact that COBRA must be offered. 

Health Savings Account (HSA) Considerations 

An ICHRA that reimburses only individual health coverage premiums or excepted benefits will not prevent 
eligibility to contribute to an HSA. However, if the ICHRA is also available to reimburse other qualifying 
medical expenses (e.g. cost-sharing under the plan) prior to meeting the HDHP minimum deductible, 
individuals enrolled in the ICHRA will not be eligible to contribute to an HSA.  

Employers are allowed to offer two ICHRA options and still meet the “same terms” rule within a class of 
employees. The employer could offer the following within a particular class – (i) an ICHRA limited solely to 
reimbursement of individual health coverage premiums for those who are otherwise eligible to contribute to an 
HSA; and (ii) an ICHRA more broadly available to reimburse any §213(d) qualifying medical expenses for those 
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who are not eligible to contribute to an HSA (e.g. those who are entitled to Medicare or who choose a non-HDHP 
for individual health coverage). 

Medicare Secondary Payer (MSP) Considerations  

MSP rules determine coordination of benefits between an employer’s group health plan and Medicare. When the 
employer’s group health plan is the primary payer, the employer is generally required to offer Medicare-eligible 
employees (and their spouses) the same benefits at the same cost as those offered to younger eligible employees, 
and the employer is prohibited from incenting Medicare-eligible individuals to waive the employer’s group 
health plan in favor of Medicare coverage. 

Employers are permitted to offer an ICHRA to those eligible for or enrolled in Medicare, and they may also 
allow reimbursement of Medicare premiums without violating the MSP rules, so long as the ICHRA is not 
designed to limit reimbursement only to expenses not covered by Medicare.  

The ICHRA is considered a group health plan and therefore generally is the primary payer to Medicare. HHS 
has promised additional guidance in regard to primary payer responsibilities. 

Age Discrimination in Employment Act (ADEA) Considerations 

When determining how much the employer will make available for reimbursement via the ICHRA, employers 
must also consider ADEA rules, which restrict an employer’s ability to discriminate against older employees. A 
flat employer contribution that requires older employees to pay more for the purchase of age-rated individual 
health coverage might violate ADEA rules. Our hope is that the IRS and the EEOC will provide further 
guidance on this issue. 

 

Additional Resources 
Final Rules – https://www.federalregister.gov/documents/2019/06/20/2019-12571/health-reimbursement-
arrangements-and-other-account-based-group-health-plans 

Proposed Rules (4980H & Nondiscrimination) – https://www.federalregister.gov/documents/2019/09/30/2019-
20034/application-of-the-employer-shared-responsibility-provisions-and-certain-nondiscrimination-rules-to 

IRS HRA Information Page – https://www.irs.gov/newsroom/health-reimbursement-arrangements-hras 

DOL ICHRA Individual Coverage Model Notice – https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-
regulations/rules-and-regulations/completed-rulemaking/1210-AB87/individual-coverage-model-notice.pdf 
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IRS ICHRA FAQ – https://www.irs.gov/pub/irs-utl/health_reimbursement_arrangements_faqs.pdf 

CMS ICHRA Webinar Slides – https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-
Marketplaces/Downloads/Individual-Coverage-Health-Reimbursement-Arrangements-and-the-Marketplace.pdf 

CMS Low cost silver plan lookup tool – https://www.cms.gov/CCIIO/Programs-and-Initiatives/Employer-
Initiatives/Downloads/PY19-HRA-Employer-Look-Up-Table.xlsm 

 

 

 

 

 


